COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF TELECOMMUNICATIONS AND ENERGY

Petition of Franklin W. Olin College of Engineering ) D.T.E. 01-95

REPLY BRIEF OF
WELLESLEY MUNICIPAL LIGHT PLANT

On May 6, 2002 the Welledey Municipd Light Plant (“WMLP’) and other partiesin this
proceeding filed Initid Briefs regarding the Petition of Franklin W. Olin College of Engineering (“Olin
College’). Inits Petition Olin College seeks gpprova from the Department of Telecommunications and
Energy (the “Department” or the “DTE") for WMLP to provide dectric service to the property for
which Olin College seeks eectric service in this proceeding. The Petition was opposed by Boston
Edison Company d/b/a NSTAR Electric (“Boston Edison” or the “Company”).! Pursuant to the
procedura schedule established by the Hearing Officer in this proceeding, WMLP hereby filesits Reply
Brief.

InitsInitid Brief, (“WMLP Br.”) WMLP st forth its position on the rlevant lega and factud
issues before the Department in this proceeding and urged the Department to gpprove Olin College's
Petition. WMLP submitsthat there is nothing in Boston Edison’s Initid Brief that warrants any change
inWMLP sbasic postion. Inthis Reply Brief, WMLP will not attempt to address each of the issues
raised by Boston Edison inits Initid Brief; instead WMLP will focus on afew key matters, which

WMLP bdieves warrant additiona clarification or explanaion. Asisthe casewith any reply brief,

YInitsInitial Brief WMLP referred to Boston Edison as“NSTAR.” To avoid confusion and for consistency with the
designations used by Boston Edison and Olin Collegein their Initial Briefs, WMLP will refer to NSTAR as“Boston
Edison” or “BECQO” in this Reply Brief.
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WMLP sfailure to address any specific issue raised by Boston Edison inits Initid Brief should not be
construed as WMLP s agreement with Boston Edison’s position with respect to that particular issue.

For the reasons set forth inits Initid Brief and in this Reply Brief, WMLP respectfully requests
that the Department determine that the property for which Olin College seeks dectric servicein this
proceeding is located within WMLP s exclusive service territory. In the dternative, WMLP requests
that the Department determine thet Olin College has aright to choose its ectric service provider.

ARGUMENT

Asisevident from the positions set forth by Boston Edison and WMLP in therr Initid Briefs,
there are severad matters on which they agree. For example, Boston Edison and WMLP gpparently
agree that the decison faced by the Department isrelatively smple and Sraightforward. Boston
Edison’sInitid Brief (‘BEBr.”) a1 and WMLPBr. a 1. Theissue that the Department needs to
decideis whether the parcd of land for which Olin College is seeking eectric service is part of
WMLP s or Boston Edison’s eectric service territory. WMLP and Boston Edison aso contend that a
decison inits favor would be consgtent with and is mandated by both the plain language of G.L. c. 164,

81B(a) and the Department’ s recent decision in Peabody Municipa Light Plant (* Pesbody”), D.T.E.

98-122 (2002).

Given the degree of agreement on these key matters, one would think that WMLP and Boston
Edison would reach amilar, if not identicd, conclusions as to the gppropriate outcome of this
proceeding. However, aswill be explained in this Reply Brief, thisis not the case, due in large part to
the fact that Boston Edison has offered up an interpretation of G.L. ¢. 164, 81B(a) and the

Department’ s Peabody decision that ignores the facts that are on the record before the Department, that
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IS unquestionably incong stent with the clear language and intent of G.L. c. 164, 81B(a) and that
sretches the clear language and intent of Peabody beyond rationdity.

1 The Parcel for which Olin Collegeis Seeking Electric ServiceisLot 2.

There can be little doubt that the property for which Olin College is seeking dectric serviceis
Lot 2, as shown on Exh. BE-1-1A. Babson College deeded Lot 2 to Olin College in March 2000 as
part of alarger land sde. Exh. BE-1-4, Attachment. Contrary to Boston Edison’s attempt to divert the
Department’ s focus to other parcels of land in Needham, Olin College is not seeking eectric service to
the other parcels that make up the property, of which Lot 2 was a part, which were deeded to it by
Babson Collegein 2000. Olin College is seeking dectric service for only the new buildings and facilities
that are being congructed entirely within and on what isdesignated as Lot 2. Exh. BE-1-1A; Olin
Petition, 4; Tr. 681

Thisisan important difference between the positions of Boston Edison and WMLP regarding
the authority to serve the new Olin College buildingson Lot 2. Becauseit isonly by extending the focus
of this case to portions of the Olin College property that are not the subject of Olin College' s Petition,
i.e. exisgting and much smdler Lot 5 facilities which are presently and will continue to be served by
Boston Edison, Tr. 658, isit even possible for Boston Edison to make any clam that its interpretation of
the scope of G.L. c. 164, 81B(a) iscorrect. However, Boston Edison’s attempt to skew the outcome
of this proceeding by having the Department focus on a set of circumstances that is not even before the

Department is migplaced and should be seen as nothing more than alast ditch attempt by Boston Edison

2 Contrary to the “red herring” that Boston Edison alleges on page 25 of its Initial Brief, WMLPisinterested in

serving only Lot 2, sincethisisthe property that WMLP has historically served.
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to “cherry pick” an important customer by expropriating a portion of WMLP s historic and exclusive
sarvice territory.®

2. G.L. c. 164 81B(a) Mandates a Finding that Lot 2isin WMLP’ s Exclusive
Service Territory.

Firg and foremogt, it goes without saying that prior to the enactment of G.L. c. 164, 81B
eectric utilities in Massachusetts did not have exclusive franchises or service territories. See, WMLP
Br. a 10-15. Instead, what they had was an amagamation of ancient contracts, street crossing permits
and higtoric, and frequently undocumented, permissions to serve particular aress of various
communities. Each utility had some but usudly not dl of these “rights’ and permissions for each
community for which it provided service. However, a no time prior to the enactment of the Electric
Industry Restructuring Act in 1997 did any utility claim to have an “exclusve’ and, according to Boston
Edison’ sinterpretation of history, “eternd” right to serve each and every parce no matter where that
parce of property isin a particular community. If such rights existed, either G.L. c. 164 §1B(a) would
not be needed, as every parce of property in the Commonwealth aready would bein an dectric
utility’ s exclusive service territory, or the language of G. L. ¢. 164, 81B(a) would be substantialy
different. Thefact isthat no such exclusve service territories existed. What utilities had was theright to
serve particular areas of communities, which naturaly grew from time to time as the community grew but

which did not cover every parcd in the community.*

¥ WMLP and its customers have the right to receive the benefits of service to the property which WMLP has
historically served and which iswithin WMLP’ s historic franchised service territory. Asnoted in WMLP' snitial
Brief, Boston Edison has acknowledged that it has never served Lot 2, while WMLP has served it continuously for
over 30 years. WMLPBr. at 8; Tr. 683; Exhs. WMLP-2-6 and 2-10.

*1f such exclusive service territories existed, which they did not, there would not have been the plethora of border

customer cases prior to 1997. See, e.q., Suffolk Downs, Ecological Fibers, Wellesley Board of Public Works.
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Asnoted in WMLP s Initia Brief, thisis exactly what has occurred in connection with Boston
Edison’s sarvice in the Town of Needham. WMLP Br. a 10-15. Boston Edison has a series of nearly
century old agreements that provide it with avery limited authority to serve specific portions of
Needham.® None of these agreements pertains to the Olin College property. None of these
agreements establishes an exclusive right for Boston Edison to serve Needham. Moreover, the redity is
that Boston Edison never had and does not now have an exclusive right to serve dl of Needham.

WML P has been providing service to portions of Needham for over 80 years® Boston Edison admits
that WMLP has served Needham for years. BE Br. At 9, 27. Asthe Department set forth in

Welledey Board of Public Works (“WBPW”), D.P.U. 86-45/D.P.U. 86-144 (1987), WMLP has

“extended eectric service beyond its territorid boundaries [in Needham] for some 70 years” 1d. at 8.
The Department aso ruled that because WMLP “has historicaly served customers aong Cartwright
Road, it should be required to meset its obligations to serve dl resdents dong that street [ Cartwright
Road in Needham] without discrimination.” Id. a 20. The recognition that WMLP has an “obligation
to serve’ these customersisatraditiond obligation of an dectric utility to cusomersin its service
territory. Clearly, at least this part of Needham was viewed as WMLP s service territory and not
Boston Edison’s. Hence, Boston Edison cannot claim an exclusive right to serve al of Needham.

One find point on WMLP s service on Cartwright Road needsto be addressed. Initsinitid
Brief at 30, Boston Edison argues that it consented to WMLP s service to the homes on Cartwright

Road and therefore that service cannot be used to demonstrate the lack of

® Even acursory reading of these agreements clearly show that Boston Edison, inits Initial Brief at pages 15 and 16,
has overstated the breadth and extent of these agreements since they cover only very limited servicein very limited
areas of Needham.

® Contrary to what Boston Edison claims at page 15 of its Initial Brief, Boston Edison is not the lone electric service

provider in Needham.
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exclusivity of Boston Edison’s service territory in Needham. Boston Edison misstates the facts.”
WMLP did not want to serve the customers on Cartwright Road, and in fact asfar as WMLP was
concerned, WMLP did not believe that it had any obligation to serve these customers because they
werein Needham. Tr. 206-207; BE Br. at 17. The Department did not agree with WMLP s position
and WMLP was ordered to provide eectric service. In fact, the postion that WMLP istaking in this
case — that WMLP asthe historica service provider to Lot 2 WMLP has a franchise right and
obligation to serve Lot 2 — is entirdly congstent with the Department’ s decison in WBPW, while
Boston Edison’s position istotaly at odds with this Department decison. It was not a question of
Boston Edison granting permission or consenting to WMLP' s service to these customers. That consent
was never sought by WMLP. More importantly, the Department did not treet this as amatter requiring
Boston Edison’s consent. The Department stated that WMLP and not Boston Edison had an
“obligation to serve’ these customers. As Boston Edison knows, eectric utilities have an obligation to
serve al customers located in their service territories. The Department determined that due to the
historic nature of WMLP s dectric service to Cartwright Road in Needham, that portion of Needham
was part of WMLP s sarvice territory. It isevident that Department did not deem that Boston Edison
had an exclusveright to serve al of Needham, otherwise it would not have declared that WMLP had

an obligation to serve in Needham.

" Contrary to Boston Edison’s position inits Initial Brief (BE Br at 29) Boston Edison could have served the
customers on Cartwright Road in Needham. WBPW, supra at 4, 10; BE Br at 31. In.WBPW Boston Edison argues
that its cost of connecting these Needham customers was too high and that WML P should be required to serve
them. Thisissimilar to the situation in this case where WMLP' sinterconnection coststo Olin College are much
lower than Boston Edison’s. The differencein this case, however, isonly that Olin College has alarger load than did
the customers on Cartwright Road, which of course will result in more revenue to Boston Edison. (BE Br. at 11, 30).
Therevenue that a utility can make on a customer cannot be the basis for the Department’ s decision as to the scope

of that utility’ s serviceterritory.
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Since there were no exclusive service territories in Massachusetts in 1997, the Legidature
enacted G.L. c. 164, 81B(a), which atesin rlevant part: “The department shal define service
territories for each distribution company by March 1, 1998, based on the service territories actually
served on July 1, 1997, and following to the extent possible municipal boundaries. (emphasis
added). There are three key dements of this Satute that must be consdered in light of the facts of this
cae. Theseare: (a) “sarviceteritories,” (b) “actudly served on July 1, 1997,” and (c) “following to the
extent possible municipa boundaries” Aswill be shown below and as was discussed in WMLP Br. a
4-21, each of these dements when gpplied to the facts before the Department mandates adecison in
favor of Olin College s Petition to have WMLP serve Lot 2.

a. “Service Territories’ are Defined by Property not by Customers.

The language of §81B(q) is asolutdly clear. The term “service territories’ contemplates a
physical parcel of property. It does not congtitute a particular customer that may be on that parcdl, as
customers are trangtory in nature and land is not. For example, in this case Boston Edison has clamed
that the entire parcel known as Suffolk Downs, which straddles the municipa boundaries of Boston and
Revere®, is part of its service territory. Exh. WMLP-1-1.

WMLP presumesthat, if the owners of Suffolk Downs chose to subdivide that parcel of land into
two separate lots, one in Boston and one in Revere, and if the new owner of thelot in Revere erected a
building on that property, Boston Edison would claim that the newly constructed building on the parcel

in Revereis 4ill part of its service territory, as it was providing service to the Suffolk Downs property in

8 Historically, Boston Edison provided electric service within the City of Boston and Massachusetts Electric

Company provided service within the City of Revere.
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1997, even if prior to duly 1, 1997 there was no electric service on the specific portion of the property
on which the new customer islocating its new building.

WMLP bdlieves that this result is entirely congstent with and mandated by the clear language of
81B. Infact, thisisthe only result that is possible under that statute. Making a determination of service
territory based not on the property in question but instead on the specific customer, size of the load, or
use of the property would result in a Stuation which would have service territories switching between
electric utilities based on who owns the property a a particular time and the load that the customer had
at that particular time. Clearly, the Legidature did not intend that service territories would become like
ping pong bals sent back and forth between eectric utilities depending on changes in property
ownership, load size, and use. If dectric utility service territories were based on customers load sze
and type of load or use this could well set up aStuation of “cregtive conveyancing” that concerned the
Department in Peabody. Y e, as discussed beow, thisis gpparently what Boston Edison is advocating
in this proceeding.’

The circumstances before the Department in this proceeding are identical to those set out
above. Prior to duly 1, 1997, Lot 2, on which Olin College is building its new campus and which isthe
property that isthe subject of this proceeding, was once part of alarger parcel owned by Babson
College. Prior to, on and immediatdy after dJuly 1, 1997 the larger parce straddled the municipa

boundaries of Needham and Welledey and electric service was provided to this property by WMLP.

° At pages 9, 11, 27 and 30 of its Initial Brief, Boston Edison implies that the size and type of load that WMLP actually
served on Lot 2 as of July 1, 1997 needs to be considered in reaching adecision under G.L. c. 164, §1B(a), on

WMLP sright to continueto serve Lot 2. Asshownin WMLP sReply Brief, thisissueisirrelevant under §1B(a).
Section IB (&) does not include a single word from which any inference may be made that the L egislature thought that
the size or type of |oad served by a particular utility on July 1, 1997 wasin any way relevant to the inquiry the
Department must undertake under this statute. The Legislature clearly and unambiguously set forth that what is
relevant iswhat property the electric utility served on July 1, 1997.
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Under G.L. c. 164, 81B(a) the Department has to look at how the property was configured on July 1,
1997 and which éectric utility served it. On July 1, 1997 this property was in both Welledey and
Needham and WMLP served it.

After July 1, 1997, Babson College continued to own this property including what isnow Lot 2,
and WMLP continued to supply it, including what is now Lot 2, with eectricity. In March 2000,
Babson College sold some of thislarge parcd of land to Olin College. The property sold to Olin
College included what isknown as Lot 2. However, the sale of property to Olin College in no way
diminished the fact that WMLP actudly served this property on and after July 1, 1997. In sdling its
interestsin this property to Olin College, Babson College did not and more important by could not 4l
WMLP sright to serve this property with ectricity. Babson College did not have any legd right to sl
WMLP s sarviceterritory. Infact such asale would be atype of “credtive conveyance’ to tekethis
property out of WMLP s service territory. Thisresult isnot dlowed under G.L. c. 164, 81B(a) or the
Department’ sdecison in Peabody. Aswill be discussed below, it is precisaly thisissue that the
Department addressed in Peabody, i.e. the authority of private parties to engage in a conveyance to
deprive an dectric utility of itsright to serve a particular parcd of property. Intheingant caseitisclear
that the property in question, Lot 2, was and is part of WMLP s service territory and that that statusis
not in any way dependent on who ownsthe parcd a any particular time.

b. “Actually Served on July 1, 1997”

Asdiscussed at lengthin WMLP sInitid Brief (WMLP Br. & 6-9), there is no question that the
“service territory,” (the property in question in this proceeding, Lot 2), actudly was being served by

WMLP on duly 1, 1997. Exhs. WMLP-1, pp. 2, 3; BE-8-8; Tr. 678-683. Boston Edison even
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admitsthat WMLPwas serving Lot 2. BEBr a 9, 27. By enacting G.L. c. 164 81B(a) the Legidature
drew alinein the sand, so to speak, and said that to the extent there was a dispute as to which service
territory a particular parcel belonged, the Department had to consider the circumstances of the parcel as
of July 1, 1997. How the property in question here was actudly served on July 1, 1997, isthe principa
factor that the Department must consider in resolving this service territory dispute.

The record evidencein this proceeding is clear and unequivocal. Asof July 1, 1997, WMLP
was actualy serving what is now known as Lot 2. Boston Edison argues that because this service
conssted of outdoor lighting for parking lots and street lights on Map Hill Road and that it was removed
prior to the sale of this property to Olin College, BE Br. at 27, that WMLP sright to serve this property
now is somehow extinguished. Boston Edison’s argument must fall asit isin no way supported by a
clear, unambiguous reading of 81B(a). In fact, Boston Edison’s argument iswholly irrdlevant to what
the Department must consider. It is not important or relevant to the Department’ s determination that the
type of service being provided on July 1, 1997 is different from the type of service required today. As
noted above, customers that occupy a particular parcel and their individua needs change from time to
time, which iswhy service territories are based on property not customers. Thereis nothing in 81B that
requires customer and the type of service remain congtant. In fact there is no reference to customers or
usagein 81B. Also, it isnot rlevant to the Department’ s determination that sometime after July 1,

1997 and before March 2000 Babson College removed the outdoor lighting.™°

19 Boston Edison tries, in vain, to develop an argument that the removal of the parking lot and streetlights prior to the
sale of the property to Olin College somehow extinguished WMLP' slegal rightsto serve this property. Thisis
another attempt to divert the Department’ s attention from this central issue in this proceeding, i.e., which utility
(Boston Edison or WMLP) actually served Lot 2 as of July 1, 1997. Inits haste to make this argument, Boston Edison
neglectsto state that these lights were removed because Olin College was constructing its new building on the exact
location of the lights and that WMLP' s serveto Olin College for construction of these buildings was provided in the

exact same manner aswas WMLP' s serviceto these lights.
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Again, the saute is concerned with only one factor, was an eectric utility “actudly serving” the
property “onJuly 1, 1997.” Since the record in this proceeding is absolutely clear that on duly 1, 1997
WMLP “actualy served’ Lot 2 and that at no time has Boston Edison ever served Lot 2, the
Department’ s gpplication of the clear and unequivoca bright line test established by the Legidaturein
81B(a) can lead to only one concluson, WMLP actualy served Lot 2 on July 1, 1997 and Lot 2 is part
of WMLP s service territory.

C. “Following to the Extent Possible Municipal Boundaries’

Since Boston Edison cannot muster any proof that it “actudly served” Lot 2 on July 1, 1997,
Boston Edison argues that the phrase “following to the extent possible municipa boundaries’ somehow
isthe key, overarching criteria, which overrides dl other factors. BE Br. a 38. Thisis nothing more
than arepetition of the “strained and congtraining” argument put forth by Massachusetts Electric and
rejected by the Department in Peabody, supra, a 7. The Department’ s understanding of the meaning of
thisprovison in 81B(a) is correct. In Peabody, supra, a 6, the Department sated: “The Legidative
mandate to the Department was . . . couched in terms that accorded the agency a measure of discretion
in resolving digputes where the boundaries between service territories implicated municipa boundaries.
The statute [81B(a)] clearly envidons circumstances where cleanly following municipa boundaries may
not be possible without giving riseto anomdies. . .. Hence, it follows that the Department has
discretion to depart from municipa boundaries in resolving service territory disputes, if facts and
farness so warrant.” 1d. a 7 (emphadsin origind).

Olin Coallege and WMLP have dearly demondrated that not only do “facts and fairness’

warrant a determination that Lot 2 is part of WMLP s service territory but aso such a determination is
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absolutdy congstent with the other provisons of 81B(a), namely that WMLP actudly was serving this
property when the Legidature established its bright line test of July 1, 1997. WMLP Br. a 6; Olin Br.
a 9. Indeed, there are no facts that would support a contrary decison. Boston Edison has never
served any portion of Lot 2 and offered no evidence that it has made any investment in distribution
fadilitiesin anticipation of serving Lot 2. Hence, thereis nothing “unfair” from Boston Edison’s
perspective in finding for WMLP. While dlowing Boston Edison to clam Lot 2 as part of its service
territory would be fundamentaly unfair to WMLP (and its customers) that historicaly has served this
property and would be contrary to the clear intent and unambiguous language of §1B(a).

In summary, the facts are clear. Prior to July 1, 1997, WMLP provided dectric serviceto a
sngle parcd of property owned by Babson College. In fact, WMLP had been providing eectric
sarvice to the portion of that property now known as Lot 2 for over 30 years. On July 1, 1997, the
date established by the Legidature in G.L. c. 164, 81B(a) for use in determining service territories,
WMLP provided eectric service to that single parce of property and in particular the portion of the
property known as Lot 2. Lot 2 isthe property which is before the Department in this proceeding and
is the property for which Olin College has requested dectric service from WMLP. Therefore, the
sarvice territory in question has historicaly been served by WMLP and WMLP served this service
territory on July 1, 1997. Thereis no fact or fairness argument that warrants a taking of this service
territory from WMLP and giving it to Boston Edison. Based on the facts before the Department in this
proceeding and the plain meaning and intent of G.L. c. 164, §1B(a), WMLP submits that the

Department is compelled to determine that Lot 2 is within the exclusive service territory of WMLP.
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3. Olin College hasthe Right to Choose I ts Electric Supplier.

If the Department concludes that it may not confine its anadysisto Lot 2, WMLP submits that
Olin College has the right to choose WMLP asiits service provider.™

Asdiscused at length in WMLP s Initid Brief, a 21-29, Olin College is ertitled to sdlect its
electric service provider based on the well-established principles that have developed in connection with

the Department’ s order in Ecologica Fibers, Inc., D.P.U. 85-71 (1985). Thereis no reason to repest

the reasons that WMLP st forth inits Initid Brif.

Thereis, however, an additiond point that needs to be discussed if the Department focuses on
the entire parcd trandferred to Olin College by Babson College, rather than concentrating on the
property for which Olin College requested electric service and which isthe property that is the subject
of Olin College's Petition to the Department.. As discussed on the record, the larger parcel, when it
belonged to Babson College, received dectric service from both Boston Edison and from WMLP.
Boston Edison served severd buildings along public ways that abutted the property in Needham. It dso
served the Babson College basebdll field through one of the accounts a 1763 Great Plain Avenue. Tr.
59-60. The Boston Edison service was confined to the southern portion of the property. WMLP, on
the other hand, served the portion of property now known as Lot 2 through its service to Babson
College. This service was confined to the northern portion of the property.

Both Boston Edison and WMLP can make equaly compelling clams that their service

territories included the services provided to the larger parcel of property. However, under this scenario,

506912_3 13



neither can clam an exclusive right to serve the parcel as each dready are serving the parcel. In
addition under this scenario, neither can claim a superior right to serve the new congtruction on the
property to the extent that this new congtruction occurs on property not aready served by ether of the
utilities, 2 espedidly in this instance when the distribution fadilities to interconnect Olin College and
Babson College to WMLP do not have to cross any public way in Needham, and therefore, do not
require any street crossing permits from Needham.

This set of circumstancesis not unlike the circumstances faced by Boston Edison and
Massachusetts Electric Company (“MECQO”) in the Town of Bellingham. Exh. WMLP-1-2. As
Boston Edison has stated, given the way that Bellingham has developed over the years both Boston
Edison and MECO can clam ahistoric legd right to serve portions of the town. |d. MECO generaly
served the southern portion of the community, while Boston Edison served the northern part. Asthe
two ends of the town grew towards each other, both utilities made claims on properties that were
between the two historic service territories and that did not have electric service. Asthe service
territories converged, some parcels were so Situated that they had a choice of supplier.

Agan, thisisamilar to what is occurring here. The larger parcel owned by Olin Collegeis
served by competing utilities. Absent aclear demarcation of either utility’ s service territory, the new
buildings are being congructed by Olin College on neutrd ground and since neither utility may support a
clam of exclugvity, the cusomer has aright to choose. Under the Department’ s recent decision in

Peabody, supraa 9, in such a gtuation it becomes a question of customer choice. In thiscase, Olin

" WMLP strongly disagrees with Boston Edison that the Department need consider any property other than Lot 2.
12 As noted throughout, WMLP has historically served and serves the property (Lot 2) on which Olin Collegeis
constructing its new campus. Olin College’s buildings are being constructed on the exact location of WMLP's

historic serviceto Lot 2.
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College unquestionably has chosen WMLP asits service provider on the basis of economics, rdiability
and customer sarvice. See Olin Br. a 2, 3, 15-28; WMLP Br. at 21-28.%

4. Miscellaneous

Boston Edison has made severd dlegations and assartionsinits Initid Brief that warrant brief
replies. WMLP comments on each are set out below.

a. Creative Conveyancing

Boston Edison tries to create an issue of “creative conveyancing” where none exists. All parties
agree that the 1000 square foot parce of property purchased by Olin College from Babson College
prior to the commencement of this proceeding is not now relevant to the provison of dectric service to
Lot 2. BEBr. a 35, WMLPBr. a 19; OC Br. a 41. Inlight of thisand the fact that Lot 2 dways has
been in WMLP s service territory, the issue of “ creetive conveyancing” raised in Peabody smply does
not apply. WMLP Br. at 16-21. Apparently not satisfied that Olin College has abandoned any plans
to take dectric service through the 1000 square foot parcel, Boston Edison goes on to fabricate a
remarkable “ cregtive conveyancing” argument based on potentia future buildings jointly owned by
Babson College and Olin College on each other’ s property, BE Br. p.35, and the Collaborative
Agreement between Babson College and Olin College. 1d. at 36. Boston Edison even admitted in this
case that Babson College and Olin College did not enter into their joint Collaborative Agreement for the
purpose of evading the provisons of G.L. c. 164, 81B or to avoid taking eectric service from Boston

Edison. Tr. 801-804. Both of Boston Edison’ s arguments are without merit and have no bearing on

the alleged

3 The Department always has provided a clear mandate to electric utilities relative to the importance of the customer.
In Peabody, the Department reinforced the need to place the customer’ sinterest first. What the Department noted
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thereisequally applicable here: “We believe that afair resolution may be had here by focusing on the customer,

rather than the combatant utilities.” 1d. at 8.
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“creative conveyance’ which smply has not occurred. WMLP Br. at 19-21.

b. Cross Examination of Jessa

Boston Edison is gpparently “astonished” that WMLP and Olin College chose not to cross-
examine Mr. Jessa. BE Br. a 21, fn. 7. While WMLP cannot address why Olin College eected not to
cross-examine Mr. Jessa, WMLP is able to say why it chose not to do so. Mr. Jessa' s testimony was
reaively cear and sraightforward. It aso made evident the fact that the options proposed by Boston
Edison were sgnificantly lessreliable and substantially more costly than the option proposed by
WMLP. See WMLPBr. a 23-29. If Boston Edison had other dternatives that demonstrated more
competitive costs with acceptable levels of reliability, Boston Edison should have provided them to the
parties and the Department.™* It did not. Clearly, WMLP is the much lower cost and much more
reliable supplier to Olin College than is Boston Edison.  These uncontroverted facts are obvious on the
record. Infact, based on the record in this casg, it is both logica and prudent for Olin College to
choose WMLP and not Boston Edison as its dectric supplier.

C. Temporary Service

Boston Edison argues that WMLP s provision of temporary serviceto Olin Collegeisillegd.
BE Br. at 40. It dso, not so subtly, threatens to turn Babson College into the Department for providing
digribution servicesto Olin College. 1d. at 41, fn. 13. Firdt the issue of temporary service is not before

the Department in this proceeding. Second, the temporary serviceis being

|t was not for WML P to make Boston Edison’s case for it. Boston Edison offered no new alternatives to serve Olin
but for the five options set forth in Mr. Jessa’ stestimony. These five options and their costs are the only evidence
in the record regarding Boston Edison’ s costs to connect Olin College. The record shows that Olin College will save
between $1.14 to $1.74 million by being connected to WMLP rather than to Boston Edison. In addition, the record
shows that Olin College will save about $1.1 million per year in rate charges by being served by WMLP rather than

by Boston Edison.
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used to supply eectricity to Lot 2, which as noted above WMLP has served for over 30 years, which
WMLP was serving on July 1, 1997, and which Boston Edison has never served. Lot 2isin WMLP's
sarviceterritory. Assuch, not only is WML P authorized to provide temporary service but it is obligated

to provide such service. Under the Department’ s decison in Welledey Board of Public Works, supra

WMLP has the franchise obligation to provide eectric service in areliable, cost effective and non
discriminatory manner to Olin College for its buildings and facilitieson Lot 2, given that WMLP isthe
historic service provider to Lot 2. Asfor threastening Babson College, Boston Edison needsto
remember that for the reasons just noted, this property isin WMLP s sarvice territory. The fact isthat
thisissue Smply is not Boston Edison’s problem.™ More importantly, however, WML P submits that
this threat againgt Babson College merdly demongtrates Boston Edison’ s often criticized approach to

customer sarvice and community relations.

> First, Babson Collegeis WMLP's customer. WMLP is of the opinion that Babson College is acting within

WMLP s applicable tariff for Babson College. Exhs. BE-2-19; BE-2-33. Second, Boston Edison moved to have
Babson Collegejoined as a party in this case. The Department obviously did not rulein Boston Edison’s favor on
this motion.
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CONCLUSION
For the foregoing reasons, WML P respectfully requests that pursuant to the provisonsof G.L.
c. 164, 81B(a), the Department determine that Lot 2 iswithin WMLP s exclusive sarvice territory, or in
the dternative, that the Department determine that Olin College has the right to choose WMLP asits

electric service provider.

Respectfully submitted,

WELLESLEY MUNICIPAL LIGHT PLANT
By its atorneys,

Kenneth M. Barna, Esq.
Wayne R. Frigard, Esq.
KarlaJ. Doukas, Esg.
Rubin and Rudman LLP
50 Rowes Wharf
Boston, MA 02110
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